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James Wilson of Pennsylvania. 

"laves of great men all remind us 

We can make our lives sublime, 
And departing leave behind us 

Footprints on the sands of time." 

These immortal words in the Psalm of Life were never more 
forcibly called to our mind than in reading the invitation ex- 
tended in the name of the Governor of the Commonwealth of 
Pennsylvania and the James Wilson Memorial Committee, to 
attend the interment of the body of James Wilson at Christ 
Church, Philadelphia. 

A signer of the Declaration of Independence, a leader of the 
United States Constitutional Convention, a justice of the Su- 
preme Court of the United States by appointment of Washington 
on the establishment of that court, he has lain for one hundred 
and eight years in an obscure and almost forgotten grave in 
North Carolina, where he died on a visit to Judge Iredell in 1798. 
A contemporary of Benjamin Franklin, a scholar and a jurist 
of equal ability with the great Chief Justice. Constitutional his- 
torians even go so far as to assert that the decisions of John 
Marshall were foreshadowed by James Wilson, who cleared the 
path and "blazed the trail" for that great expounder of con- 
stitutional law. He truly lived in an era of giants, and was the 
"Noblest Roman of them all." 



Never before in the memory of the writer has there been such 
an undercurrent of dissatisfaction with the administration of 
justice, especially in the matter of appeals and new trials. The 

Law Periodicals have been full of allusions to the 
The Law subject, and in his last message of some thirty 
on Trial, thousand words President Roosevelt has used a 

great many of them in discussing the same question. 
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Whilst of course the President's suggestions of reform can only 
apply to the Federal Courts, his reasoning, which is quite cogent, 
can equally be applied to cases in the State Courts. 

In a most excellent address to the Minnesota Bar Association 
by Hon. C. F. Amidon, this learned lawyer calls attention to the 
fact that in the United States over forty-six per cent, of all cases 
pleaded in the Appellate Courts were reversed, and that in sixty 
per cent, of these cases, appeal turned upon questions of plead- 
ing and practise. As noted in the last number of The Register, 
over fifty per cent, of the cases reported in Volume 104 of the 
Virginia Reports, were reversed. In England it is stated on good 
authority, that new trials were granted in less than three and a 
half per cent, of the cases tried. 

In England the High Court regulates all matters of pleading 
and practise by rules. The Virginia Supreme Court of Appeals is 
authorized to do the same under § 3112 of the Virginia Code, 
but although this section has been in force since 1849, the Court 
has never attempted to carry out the provisions of the Act. 

With us the Legislatures by statutory enactment have at- 
tempted to regulate pleading; but the result has not been such 
as to lead to that certainty in the simple statement of a case pro 
and con, which exhibits high legal wisdom. 

England in her most admirable Judicature Act has disregarded 
all cumbrous and misleading forms. The so-called "fine points" 
of pleading have been eliminated. To crown it all she has pro- 
vided that section which the President quoted, "A new trial shall 
not be granted on the ground of misdirection of the jury, or of 
the improper admission or rejection of evidence, unless in the 
opinion of the Court to which the application is made some sub- 
stantial wrong or miscarriage of justice has been thereby occa- 
sioned on the trial." 

The admirable working of this act is shown in the fact that 
out of 555 cases appealed in the year 1904, 182 were reversed 
and in thirty-four the judgments were modified and affirmed. 
Of the 182 cases reversed, only seven were sent back for new 
trial, the Court being able upon the record to enter up such judg- 
ment as the merits of the cases required. 

We are proud, and justly so, of the legacy of the Common 



742 12 Virginia law REGISTER. [Jan., 

Law left us by the mother country. We still quote her ancient — 
and in many cases obsolete — statutes and decisions. We boast 
of following- her from precedent to precedent. Might we not 
now take a page out of her larger and more full grown ex- 
perience and adopt in full her admirable Practice Act? It has 
now been in force twenty years, we think. Its working' has been 
to the expedition of trials : the rendition of justice which my 
Lord Bacon termed the sweetest, "fresh justice," and the de- 
termination of the case is tested by the merit of the cause alone. 
Might not our Court of Appeals perform for itself, the pro- 
fession and the Commonwealth, a work of the highest importance 
in carefully considering the English Judicature Act and suggest 
it with such emendations as they may deem best, to the next 
Legislature for passage into a' law? They clearly have the power 
so to do under § 3112 of our Code. 



A curious anomaly is presented in the Appellate Courts in 
America upon the question of presumptions. Omnia prcesumun- 
tur rite esse acta is the maxim as to the proceedings of our Courts 

until their decisions reach the appellate tribu- 
Presumptions. nals. Then the presumption is the other way. 

Error is presumed to be prejudicial, and un- 
less so very slight as to be almost ridiculous, the lower court is 
reversed. Would it not be a safer rule to presume that both the 
trial court and the jury did their duty, and unless the error com- 
plained of amounts to an apparent miscarriage of justice, to sus- 
tain the trial court? 



In a newspaper of a recent date, Mr. Thorn of the Southern 
Railway is quoted as saying- that no criminal liability rested on 
the operator, whom it developed later was directly responsible 
for that deplorable accident on their line 
Criminal a few weeks ago in which so many lives were 

Responsibility lost, through, what seems to us, the grossest 
for Negligence, negligence, not only on the part of the em- 
ployee mentioned, but on the part of those 
higher up, for allowing the abuses, that resulted so disastrously, 
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to continue. We have not been able to ascertain whether he was 
rightly quoted or not. However this may be, if he was, he is 
undoubtedly correct in saying that no indictment could be found 
against that unfortunate man for causing the injuries sustained, 
but why, we ask, is he not guilty of involuntary manslaughter in 
the case of those that lost their lives ? Was this not the uninten- 
tional killing of another in the doing of a lawful act without 
proper caution or requisite skill? And proceeding from this 
definition of involuntary manslaughter, it has been held repeat- 
edly that a person employed in the operation of a railroad is 
criminally liable for a death resulting from culpable negligence 
in the performance of a duty with which he is individually 
charged. All of this suggests to us that our criminal laws are 
inadequate in this respect, and legislation is desirable making it 
possible to reach those responsible for negligently injuring oth- 
ers, when such injuries do not result in death. 

In Pennsylvania there is a statute which provides a punish- 
ment where injury or death results from a neglect or refusal to 
obey any rule or regulation of the company, or from a failure by 
reason of negligence or misconduct to observe any precaution or 
rule which it was the employee's duty to observe. Such an en- 
actment in this state, if properly enforced, might tend to reduce 
the number of accidents due solely to negligence or a reckless 
disregard for the safety of those whose lives are daily entrusted 
to the care of the railroads in this commonwealth. 



